INQUIRY INTO THE DRAFT WALES BILL

Evidence submitted to the Constitutional and Legal Affairs Committee of the National
Assembly for Wales

Thomas Glyn Watkin'
The Permanence of the Assembly and the Implications for the UK Constitution

1. Clause 1 of the Draft Bill inserts a new subsection (1A) into the Government of Wales
Act 2006 to provide that: “An Assembly for Wales is recognised as a permanent part of the
United Kingdom’s constitutional arrangements”.

2. It 1s significant that the clause speaks in terms of the recognition of this permanence.
It is common for constitutional enactments in other states to recognize certain rights and
freedoms as pertaining to individuals or to groups, ranging in size from the family to national
or linguistic communities existing within the state. The use of recognition reflects the state’s
understanding that such rights or freedoms are not given by the state, but rather that they exist
prior to the state and that it is the state’s duty to uphold and protect them.

3. The clause does not recognize the National Assembly for Wales as being permanent,
but “An Assembly”. It is not a particular institution that is being recognized as permanent but
the permanent need for an institution of that kind, namely a body with primary law-making
powers, elected by the people of Wales and accountable to them. The clause recognizes that
the people of Wales are entitled to such an institution. It reflects also that the people of Wales
have chosen to have that kind of institution in the referendum on moving to the Assembly Act
provisions in 2011. That referendum, unusually for referenda in the United Kingdom, decided
in itself that the Assembly Act provisions were to come into force.

4. The question posed to the people of Wales at that referendum is pertinent to the
proposals in the draft bill. They were asked whether the Assembly should “be able to make
laws on all the matters in the 20 subject areas it has powers for”, and told that a Yes vote
would allow the Assembly to do that “without needing the UK Parliament’s agreement”.
Having answered that question in the affirmative, one can say that the people of Wales are
therefore entitled to an Assembly of that nature, with at least the powers then taken to make
laws. While Parliament may, as a sovereign legislature, retain the power to reverse that
situation, by enacting clause 1 it will recognize that it would be an abuse of its power to do
SO.

5. There is something ironic in this. Parliament is seeking to make a constitutional
statement which it is entirely proper should be made. Yet, by virtue of its legal sovereignty it
is in law incapable of making it. The fact that it can ‘make or unmake any law whatever’
means that it cannot make this kind of law. This illustrates the nonsensical position into
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which the governance arrangements of the United Kingdom have been moved by not
accepting and acting upon the consequences of the constitutional changes wrought by
devolution. The implications of devolution for the governance arrangements of the UK as a
whole need to be addressed.

The Proposed Reserved-Powers Model

6. The model of devolution chosen in the referendum is one which requires an Assembly
with power to legislate without needing Westminster’s agreement. It differs therefore from
the legislative powers given to the Church of England, the Measures of which may ‘relate to
any matter concerning the Church of England’. While the power is broad, such Measures to
‘have the force and effect of an Act of Parliament’ must be approved by resolution of both
Houses of Parliament before they can be submitted for royal assent. To obviate the need for
such approval, the breadth of the devolved legislative power requires definition.

7. At the referendum, the people of Wales voted in favour of the Assembly having
power ‘to make laws on all the matters in the 20 subject areas it has powers for’. The
intention of moving from that conferred-powers model of devolution to a reserved-powers
model is to give the Assembly the power to make laws on all matters other than those
reserved to the UK Parliament. The change should not affect the nature of the settlement with
regard to the Assembly being free from the need to have its legislation approved by the UK
Parliament and should not affect its power to make laws on all the matters in the 20 subject
areas it had powers for, as decided by the people of Wales in the 2011 referendum.

What are those powers?

8. Under the Assembly Act provisions, the Assembly can make laws within its
legislative competence. To be within competence, a provision must relate to one or more of
the subjects set out under the headings in Part One of Schedule 7 to the 2006 Act, and the
provision must not fall within an exception. The Supreme Court has determined that it was
Parliament’s intention that the subjects should be interpreted as ‘objects of legislative
activity’, and that it was immaterial that a provision might be characterized as relating to an
unlisted subject provided that it did relate to one of those listed. That being what Parliament
intended, that is what the people of Wales must be taken to have voted for in 2011. In relation
to those subjects in that sense, the Assembly may also enact provisions to enforce provisions
within its subject-matter competence or which are otherwise appropriate for making such
provisions effective, as well as provisions which are otherwise incidental to, or consequential
on, such provisions. In total, these might be characterized as the things about which the
Assembly may legislate.

0. When legislating in relation to those things, the Assembly may not enact provisions
which are incompatible with European Union law or the Convention rights protected by the
Human Rights Act 1998. Further, the Assembly’s powers are restricted by the General
Restrictions set out in Part 2 of Schedule 7, to be read as subject to the exceptions to those
restrictions contained in Part 3 of the Schedule. These include the restrictions on conferring
and imposing functions on Ministers of the Crown without consent, and on removing or
modifying their pre-commencement functions without consent, unless the provision doing so
is incidental to, or consequential on, a provision which is otherwise within competence.
Altogether, these limits might be characterized as things which the Assembly may not do
even when legislating about the things for which it has power to legislate.
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10.  In addition to being limited by its legislative competence, the provisions of a bill
passed by the Assembly are also vulnerable to being prevented from being enacted by means
of the Secretary of State’s power of intervention. This power enables the Secretary of State to
prevent an Assembly bill from becoming law even when all of its provisions are entirely
within competence. The power is exercisable when the Secretary of State has reasonable
grounds to believe that a bill or any of its provisions would have an adverse effect on a matter
which is not devolved, would have a serious adverse impact on water supply, water resources
or water quality in England, would have an adverse effect on the operation of the law as it
applies in England, or be incompatible with the UK’s international obligations or the interests
of national security or defence. Unlike questions regarding legislative competence, the use of
this power would be an exercise of judgement, and that judgement could be overruled by
either House of Parliament. The power could be characterized as stopping the Assembly from
doing what is within its powers to do. Arguably, the existence of this power contradicts what
the people of Wales decided the Assembly should have, namely the power to legislate
without the agreement of the UK Parliament, for ultimately — if the Secretary of State
exercises his power — it is the UK Parliament which will decide whether the provisions
become law. There is no doubt however that Parliament intended that this should be the case
if the people of Wales voted affirmatively to move to the Assembly Act provisions.

1. In the case of both the discretion of Ministers of the Crown to consent to the
conferral, imposition, modification or removal of their functions and the discretion of the
Secretary of State to intervene, the UK government has the power to agree or disagree with
what the Assembly wishes to use its legislative powers to achieve.

12. There is no legal restriction however on the Assembly’s powers to make changes to
the law of England and Wales provided the provisions in question are within its competence.
The move to the Assembly Act provisions triggered by the referendum ended the restriction
which existed under the previous settlement regarding the creation of some criminal offences.
In voting to move to the Assembly Act provisions, therefore, the people of Wales must be
taken to have intended that such a restriction should end. As there never was a restriction on
making changes to private law, the people of Wales voted for a settlement free of such
restrictions. What they did vote for was a settlement in which the Secretary of State might
intervene when he had reasonable grounds to believe that provisions “would have an adverse
impact on the law as it applies in England”. Whether there is such an impact so as to justify
intervention is a matter for ministerial and parliamentary judgement. It does not affect the
Assembly’s legislative competence. It does however affect the ability of the Assembly to
legislate without the agreement of the UK government.

Is the proposed model clear, coherent and workable and will it provide a durable
framework?

13. The Foreword to the draft bill speaks of the UK government’s determination “to
ensure the people of Wales have a clear and lasting devolution settlement”, and describes the
draft bill’s objective as being “to create a stronger, clearer and fairer devolution settlement
for Wales which will stand the test of time”, and provide “greater accountability to the Welsh
people”. The Explanatory Notes also state that the bill “will create a clearer and stronger
settlement in Wales which is durable and long-lasting”, and claims that “The reserved powers
model set out in the bill will provide a clearer separation of powers between what is devolved
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and what is reserved, enabling the Assembly to legislate on any subject except those
specifically reserved to the UK Parliament”.

14.  As described above, the complexity of the current settlement is in part the result of
competence not being entirely dependent upon subject matter. Even where the Assembly is
permitted to legislate in relation to a particular subject, there are still things it may not do (the
General Restrictions) and even when legislating about subjects within its competence and not
offending the general restrictions, it is possible for it to be prevented from legislating through
executive action (the power of intervention). To assess the clarity and coherence of the
settlement therefore requires that the clarity and coherence not only of the reserved matters
but also of any restrictions and powers of intervention be examined. Whether the settlement
proves durable will depend on whether clarity, coherence and fairness are achieved.

15. It is also important to ask to whom the settlement needs to be clear. While it is
obviously necessary that it needs to be clear to those involved in the process of legislating —
the Assembly members, the Welsh Government and the UK government — it is also important
that it should be clear to the people of Wales so that they know what they are electing AMs to
do and for what the Welsh Government is accountable to them. Citizens also have an interest
in clarity so that they are able to exercise their right to challenge legislative provisions which
affect them personally if the provisions have strayed beyond competence. The professionals
advising citizens again need clarity if they are to provide effective services in this regard.
This would include not only the legal professions but other bodies giving advice to citizens.
At a time when legal aid is becoming more scarce, the significance of this latter category and
of citizens seeking to inform themselves of how the law affects them deserves careful
consideration.

16. The reserved matters are set out in the bill in a proposed new Schedule 7A to the 2006
Act. There are over 200 reserved matters, some of which are classified as being general (Part
1) while others are specific (Part 2). The specific reservations are grouped into 110 Sections,
themselves set out under 13 Heads. Within the Sections, there are also exceptions and
interpretation provisions which apply to the matters within the Section concerned but not
more generally. The matters vary greatly in terms of their breadth as ‘objects of legislative
activity’, for example, from ‘Family law’ to ‘Distribution of money from dormant bank and
building society accounts’. Some are surprising — ‘Knives’; others fly in the face of the
history of separate law-making for Wales — ‘Sunday trading’. It is difficult to discern a
rationale or any guiding principles for the reservations. The existence of a final ‘Head N —
Miscellaneous’ would appear to confirm the absence of such a principled approach, as does
its range from ‘Equal Opportunities’ and ‘Inter-country Adoption’ to activities connected
with outer space or Antarctica, nuclear weapons, and ‘School-teachers’ pay and conditions’.
One of the problems which has beset devolution in Wales is the cumulative manner in which
first executive powers and later subordinate and then primary law-making powers were
acquired. This has been the enemy of both coherence and therefore clarity with regard to
what is devolved or not devolved. The manner in which the proposed reservations are
presented continues rather than cures that problem. In its July 2015 report The UK
Government’s Proposals for Further Devolution to Wales, the Assembly’s Constitutional and
Legislative Affairs Committee recommended that “in drafting the new Wales Act, the UK
Government uses the principle of subsidiarity as the starting point”. The report concluded that
if this recommendation in particular were followed, ‘a durable devolution settlement which is
simple, clear and workable’ might well be the result. It is difficult to discern the
recommended approach in the proposals.
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Does the proposed new framework change the breadth of the Assembly’s competence to
make laws?

17. It is also demonstrably the case that the proposed reservations remove competence
from the Assembly. School-teachers’ pay and conditions are not excepted from the subject-
matter competence of the Assembly at the present time, and provisions concerning them
could ‘fairly and realistically’ be said to relate to Education as ‘an object of legislative
activity’. This reservation appears to be aimed at regaining ground which it was discovered,
following the judgment of the Supreme Court, had been yielded under the existing settlement.
This is also clear from the fact that ‘The subject-matter of the Agricultural Sector (Wales)
Act 2014’ forms an exception to the reserved matter 154 in Section H1 Employment and
industrial relations.

18. The exception of the Agricultural Sector (Wales) Act from the Employment and
Industrial Relations reservation raises a further issue concerning the reduction of competence.
The Attorney-General argued before the Supreme Court in the reference on that bill that it did
not relate to Agriculture but to employment and industrial relations. The Supreme Court held
unanimously that the bill related to Agriculture as ‘an object of legislative activity’ and that it
was therefore irrelevant that it might also be characterized as relating to a subject which was
not mentioned as an exception. The inclusion of the subject-matter of that Assembly Act as
an exception to the employment reservation confirms that, without the exception, the HI
reservation would prevent the Assembly legislating in a similar manner. There can be no
doubt therefore that in other such areas where the Assembly now has competence, the H1
reservation will confiscate it. It is no argument to say that those preparing the 2006 Act may
not have intended such breadth of competence. It has been authoritatively determined by the
Supreme Court that the breadth was intended by Parliament. Accordingly, such breadth was
what the voters of Wales agreed the Assembly was to have when they answered the question
posed by the 2011 referendum affirmatively.

The Proposed Tests for Determining Competence

19. This loss of competence results from the interplay of two factors. The first is the large
number of reservations. The second is the use of the ‘relates to’ test to determine whether
provisions fall foul of reservations. Whereas the ‘relates to’ test broadens the scope of the
Assembly’s legislative competence under the conferred-powers model, it narrows it under the
reserved-powers model. The greater the number of reservations, the greater the narrowing
achieved by the test. This also makes the task of those developing policy which may require
legislation for its implementation all the more difficult. They will be asked to determine
whether anything they wish to do may relate to any one or more of 200+ reserved matters, as
opposed to being asked to determine that their proposals relate to any one conferred subject.

20. To avoid the loss of competence which results from the application of the ‘relates to’
test to such a large number of reservations, a different test would need to be employed. Given
that the ‘relates to’ test in that used in the Scottish devolution settlement and that some of the
proposed reserved matters would be common with that settlement, to adopt a different test
regarding those matters would risk giving the Welsh Assembly greater powers than the
Scottish Parliament. Given that the proposed new Schedule 7A already divides the reserved
matters into General and Specific, there should be little difficulty in further grouping the
reserved matters into those to which the ‘relates to’ test would apply and those to which a
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different test would apply, which did not threaten to invade the competence already given.
This might for instance be based on the distinction between ‘relates to’ and ‘falls within’
currently used in Schedule 7 to the 2006 Act. As it stands, whenever an exception under the
present settlement is converted into a reserved matter, competence is lost. There are
numerous such conversions.

21. The effect of the ‘relates to’ test is not the only example of competence being reduced
under the proposals. Again, this occurs in an area where the UK government failed to prevent
an Assembly bill from becoming law by arguing in the Supreme Court that its provisions
exceeded its competence. The case was the reference by the Attorney-General of the Local
Government Byelaws (Wales) Bill, and the issue was whether consent was needed for the
removal of a function of a Minister of the Crown or whether the removal was incidental to, or
consequential on, the bill’s other provisions. The Supreme Court held that consent was not
necessary.

General Restrictions and Discretion

22.  Under the General Restrictions set out in the proposed new Schedule 7B, consent
would always be required for the conferral, imposition, modification or removal of Minister
of the Crown functions. It would be immaterial that the removal or modification was not of a
pre-commencement function or that it was incidental or consequential. In both instances, this
is a loss of competence. The proposal reflects what has already been enacted regarding
HMRC functions and the need for Treasury consent under the Wales Act 2014. It is indeed
the case that the change increases clarity — consent is simply always needed. However, the
greater clarity is obtained at the expense of competence, and the result is a reduction in the
Assembly’s powers to make laws on all the matters in the 20 subject areas it currently has
powers for, without needing the agreement if not of the UK Parliament then of the UK
government. In effect, the Assembly’s legislative competence is determined by ministerial
discretion rather than a clear rule of law, and it is clarity as to the Assembly’s power to
legislate that is needed for the settlement to be clear, not clarity as to when UK ministers have
discretion. The exercise of such discretion could vary from time to time, from government to
government, from minister to minister. The discretion is inimical to clarity regarding
legislative competence.

23. It is also pertinent to ask to whom UK ministers are accountable for the exercise of
this discretion. In that their decisions affect the people of Wales, is it sufficient that they are
accountable to the UK Parliament? Does that not resurrect the democratic deficit regarding
decision making by the Secretary of State which the Assembly was created to overcome,
albeit that it returns in the form of a veto? The danger is that the veto might be exercised on
the grounds of policy or political difference, and therefore be in direct conflict to the
objectives of devolution. Where the Secretary of State exercises his powers of intervention,
he is required to give reasons for so doing. It may be thought appropriate that Ministers of the
Crown generally should be required to give reasons for withholding consent regarding the
conferral, imposition, modification or removal of functions, and that they should be
accountable to the Assembly or one of its committees for their decisions on these matters.

Modification of Private Law and Criminal Law

24, General restrictions are also introduced by the proposed new Schedule 7B regarding
the making of modifications of the private law and the criminal law. As the move to the
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Assembly Act provisions in 2011 involved the lifting of restrictions on competence with
regard to the criminal law, the introduction of this restriction appears to deliberately ignore
the express decision of the people of Wales regarding their Assembly’s legislative powers.
Likewise, the Assembly Act provisions imposed no restrictions on modification of the private
law.

25. The term private law has no fixed doctrinal meaning in the law of England and Wales.
In many legal systems, law is regarded as being either private or public, with the distinction
being based upon whether or not both parties to a legal relationship are private persons as
opposed to one or both being a public body or person performing public functions. The
proposed Schedule defines private law as meaning ‘the law of contract, agency, bailment,
tort, unjust enrichment and restitution, property, trusts and succession’. These again are not
doctrinally defined legal categories in the law of England and Wales, unlike countries with
codified laws where the categories would correspond with distinct parts of and identifiable
provisions in, for instance, a civil code.

26. It is not clear where this will leave some subjects which are currently within
competence but are not mentioned under the proposed reserved-powers model, for example
nuisances. Nuisance is a tort. The Assembly currently has powers to legislate free from the
kind of restriction proposed, in relation to nuisances. That general competence will be lost.

27.  According to the private/public law dichotomy, criminal law is part of public law. In
effect, therefore, the only part of the law of England and Wales which the Assembly will be
able to modify without restriction will be that part of public law which is not criminal law. Its
legislative competence will be very restricted.

28. The function of a legislature is to make laws. The function of legislation is to make
modifications to the law. To propose that a legislature may not make modifications to the law
strikes at the heart of the reason for its existence. Legislation makes modifications to the law
as a means of giving effect to policies. The choice of means is part of the choice of policy.
Currently, policy makers can choose to give effect to their policy objectives from a number of
means, including the imposition of criminal sanctions, the creation of civil (that is, private)
law liability, or a variety of public law methods, such as licensing or regulation. The
proposed restrictions would limit that choice. This reduces the Assembly’s legislative
competence.

29. The draft bill accepts that Assembly Acts are a form of primary legislation. The
making of such legislation involves scrutiny and debate by the democratically-elected
representatives of the people affected by it with the opportunity to propose amendments. This
is precisely because their legal relationships — their freedoms, rights and duties — may be
affected by the outcome. The proposals seek to restrict the relationships which may be
affected to those they have with public bodies or which relate to public functions. No such
restriction exists at present.

30. It is proposed that the Assembly have competence to make modifications to private
law where it is necessary for a devolved purpose or ancillary to a provision which has a
devolved purpose, and is limited to modifications which have no greater effect on the general
application of the private law than is necessary to give effect to that purpose. The same
concession is made with regard to modifying the criminal law, other than it is implicitly
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denied that modification of the criminal law can be necessary for a devolved purpose as
opposed to being ancillary to a provision which has a devolved purpose.

31.  This begs the question of who is to decide whether a modification to private law is
necessary for a devolved purpose, and more generally whether proposed modifications to
private or criminal law have no greater effect than is necessary to give effect to a provision’s
purpose. In that this is a statutory test concerning the powers of the Assembly, it would
appear that it would be for the courts to determine these issues. The effect on policy
development and the choice of means for giving effect to policies will probably be dire, as
the risk of exceeding competence is likely in practice to further restrict the choices made
regarding the enforcement or implementation of provisions. The purpose of the legislative
process for making primary legislation is to allow the democratically-elected representatives
of the people to decide what is necessary to achieve their aims. To restrict their choice
undermines their role as primary law-makers.

32. This also raises the question as to whether the courts are to respect choices of this sort
made by the Assembly. It is relevant that this issue divided the Supreme Court in the
reference on the Recovery of Medical Costs for Asbestos Diseases (Wales) Bill. While the
majority of the justices were prepared to give weight to the legislature’s views, they did not
endorse the minority’s view that great weight should be given to it. If Assembly legislation is
to be open to challenge before and after enactment on the grounds that its provisions go
further than necessary to give effect to the purpose, very considerable uncertainty will be the
result or else a certainty obtained at the price of ensuring a very timid approach to modifying
private and criminal law. It may be worth considering whether challenges to competence on
the grounds of modifications having been made which have a greater effect on the general
application of the private or criminal law than is necessary to give effect to the purpose of a
provision should themselves be restricted to pre-enactment challenges by the law officers.
That would serve to terminate the uncertainty at that time, but it would not alleviate the likely
tendency towards timidity in preparing policy.

Divergence and the ‘Unified Legal System’

33. The Explanatory Notes provide the rationale for these restrictions. They state that the
restrictions ‘are intended to provide a general level of protection for the unified legal system
of England and Wales’, and to ensure ‘protection for the broad principles of private law of
England and Wales’.

34. The ‘unified legal system of England and Wales’ is the creation of statute in the
1870s, and has subsequently been substantially modified on several occasions. It was
designed to serve the law district of England and Wales as it then existed. The jurisdictions of
the three common law courts of Queen’s Bench, Common Pleas and Exchequer, that of the
Court of Chancery those of the recently created Probate Court and Divorce Court, as well as
that of the Admiralty were all transferred to the new High Court and Court of Appeal, which
statute created. Separate courts for Wales, the Great Sessions, had previously been abolished
(1830), and the new County Courts since created (1846). There was only one legislature, and
local government in its modern sense was in its infancy.

35. It is highly unlikely that the structures created to administer justice according to the
unified law of England and Wales would be replicated in the same fashion today when there
are three bodies of law existing in England and Wales: one which applies in both countries;



Draft Wales Bill Evidence from T.G. Watkin

one which applies for England only, and one which applies only in relation to Wales. For the
people of Wales to have chosen to have a primary law-making body which the UK
Parliament recognizes as a permanent part of the UK’s constitutional arrangements only for
that body’s work to be restricted so as to protect a unified legal system which was not
designed to deal with the current arrangements is fundamentally misplaced. Structures for the
administration of justice should keep pace with developments within the society which they
serve. This does not mean that the administration of justice in Wales needs to be entirely
separate from that in England, but it does mean that as the law is no longer completely
unified, the legal system which administers it needs to develop so as to reflect that new
reality not restrict it.

36.  If protection for the unified legal system for the broad principles of private law of
England and Wales require restrictions upon the Assembly when making laws which apply
only in Wales, this begs the question of how that protection will be furnished when
legislation which applies only to England is made by the UK Parliament. Will it too be
restricted to making only such modifications as do not have a greater effect on the general
application of the private law or the criminal law than is necessary to give effect to the
purpose in view? The answer will undoubtedly be that the UK Parliament is a sovereign
legislature and that its law-making cannot be so restricted. However, the answer is not a
solution to the problem but an integral part of it. Does the UK Parliament even intend to
impose a self-denying convention of similar import upon itself when legislating for England
only? If the UK Parliament legislates for England only in a manner which causes the private
law or the criminal law to diverge between the two nations, that will in effect extend the
competence of the Assembly in this regard. It is interesting to ask, but not to explore here,
how the system chosen to address the issue of ‘English Votes for English Laws’ would
operate in this scenario.

37. It is also worth remarking here on the fact that Parliament has on at least three
occasions in recent decades approved of the Church of England legislating by Ecclesiastical
Measure so as to change the law in England regarding the solemnization of marriages, which
law had previously been the law of England and Wales. The consequence on two of these
occasions was that the disestablished Church in Wales had to introduce private bills into
Parliament to bring the law applicable in Wales back into alignment with that in England.
The issue has been the subject of an inquiry by the Assembly’s Constitutional and Legislative
Affairs Committee. Yet, it does not appear to be intended that the law relating to the
solemnization of marriages should be devolved, as Family law is a reserved matter, and is
normally taken to include the law relating to the solemnization of marriage, at least in
textbooks on the subject. Whether Family Law as an ‘object of legislative activity’ includes
the law on the solemnization of marriages is another question, the answer to which would
appear to be — unsatisfactorily — uncertain.

38. The import of the restrictions regarding the making of modifications to private and
criminal law also sends out the wrong message to the legal professions and the law schools of
England and Wales. It says that the Assembly is not meant to make laws which affect too
greatly the general application of the law of England and Wales as it applies in both
countries. It entrenches the view that the law as it applies in Wales is an appendix only to the
law which applies generally, and need be seen only as a body of exceptions to that general
law. The areas concerned are those which are the foundation or core subjects of the legal
curriculum — contract, tort, property, trusts and criminal law, to which must be added
constitutional law (the subject of the general reservations in Part 1 of Schedule 7A) and
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European Union law which the Assembly cannot contravene. In other words, the Assembly
should not choose to use it powers to affect the status quo unless it is necessary to do so. That
is hardly allowing it to ‘make any provision that could be made by an Act of Parliament’ as it
would have been understood by those who voted for the Assembly Act provisions, and is
certainly short of what the UK Parliament can do when legislating for England only.

39. It would also appear that the imposition of these restrictions upon the legislative
competence of the Assembly does not affect the continuing existence of the Secretary of
State’s power to intervene to prevent an Assembly bill being forwarded for Royal Assent on
the grounds of reasonably believing that its provisions may have an adverse effect on the
operation of the law as it applies in England. This also begs the question, in the wake of
‘English Votes for English Laws’, what mechanism will exist to protect modifications to the
law in England having an adverse effect on the operation of the law as it applies in Wales
This is hardly a ‘fairer devolution settlement’.

The UK Parliament legislating on devolved matters

Much the same might be said about the proposed insertion by clause 2 of the bill of a new
subsection (6) into section 107 of the 2006 Act. This recognizes that the UK Parliament “will
not normally legislate with regard to devolved matters without the consent of the Assembly”.
The key word is, of course, normally, although one can readily concede that there will be
extraordinary circumstances, such as national emergencies, where the norm would not apply.

40.  However, the key question is what can be done to ensure that the principle is adhered
to in circumstances which are ‘normal’. What, for instance, is to be done if the UK
Parliament chooses to legislate upon an issue which it states relates to a reserved matter but
the Assembly or the Welsh Government disagrees. When, for instance, under the current
settlement a similar situation arose regarding the abolition of the Agricultural Wages Board,
the Assembly had to pass emergency legislation which had then to be challenged before the
Supreme Court before the issue could be resolved. Some quicker mechanism than having to
pass challengeable primary legislation to repeal the UK provisions is needed. It might be
desirable to allow the Welsh Ministers or the First Minister a power to lay a statutory
instrument before the Assembly disapplying disputed provisions in Wales, which if approved
by the Assembly (possibly with the requirement of an absolute and/or weighted majority)
could then be challenged far more quickly to resolve the issue of competence. Provided the
power to disapply was a statutory power, it could be interpreted as being compatible with UK
parliamentary sovereignty.

41. Clause 30 of the draft bill gives the Secretary of State a ‘Henry VIII power’ to amend,
repeal, revoke or otherwise modify enactments contained in primary legislation, including
Assembly Acts and Measures. The exercise of that power requires approval of the draft
statutory instrument containing it by both Houses of Parliament. While that seems entirely
satisfactory with regard to the power being exercised to alter Acts of Parliament, it is
questionable whether it is sufficient with regard to Assembly legislation. Should not a draft
instrument altering the law which applies only in Wales and made by the Assembly be
approved by the Assembly as well as, or instead of, by Parliament?

10
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Powers available in specific subject areas

42. To comment on the manner in which specific reservations would impact on law-
making and policy development requires a detailed knowledge of law and practice in the
relevant devolved areas and experience with regard to how policy initiatives, particularly
future initiatives, might be affected by the reservations. Not having that familiarity with the
areas, I do not intend to comment on this issue, other than to make a few comments on areas
in which I do have some experience or interest, and in which I fear difficulties may occur.

Welsh Language

43.  Although the ‘purpose and effect’ test may resolve the issue of whether a provision
actually relates to a reserved matter, it strikes me that there is a risk of uncertainty regarding
whether the Assembly’s current competence to enact provisions in relation to Welsh language
could be affected by reservations 6 (Tribunals), 30 (Travel documents), 47 (Criminal
records), 59 (Provision of advice and assistance overseas by local authorities), 61
(Charities), 62 (Raising funds for charities, etc.), 70(f) (Regulation of price indications), 82
(Internet services), 84 (Postal services, post offices, etc.), 123 (Railway services), 133
(airports), 140 (b) & (d) (keeping records and supplying information in connection with
social security schemes), 173 (Broadcasting and other media) and 174 (the BBC). The
essential problem is that Welsh language competence cuts across other subjects, and therefore
may be more liable to being frustrated by the reserved-powers model than many other
devolved subjects. The application of the ‘relates to’ test, as opposed to the ‘falls within’ test,
for what would previously have been exceptions but would now be reserved matters may be
particularly problematic here.

Conclusion

44, Inevitably, this paper focuses on what I believe are areas of concern regarding the
proposals. There is much else which is in my view welcome. These include the powers given
to the Assembly over its composition and elections to it. The proposed use of weighted,
absolute majorities for ‘constitutional’ changes is, in my view, desirable. It is also good to see
that the power given to restate the law allows the Assembly to restate the law on reserved
matters, which would allow it to produce consolidated texts of legislation including all the
relevant legislation on a particular subject.

45. Regrettably, however, overall, I cannot accept that these proposals will provide the
Assembly, the Welsh Government or the people of Wales with a clearer settlement, nor do |
believe that the approach to defining the reserved matters is coherent. For both of these
reasons, it is difficult to believe that the settlement proposed will be durable. If it is stronger,
then the strength is that employed to strait-jacket the exercise of the Assembly’s law-making
powers, and the difference which this creates between the Assembly’s ability to legislate for
Wales on matters which are devolved and the corresponding ability of the UK Parliament to
legislate for England only on those subjects prevents the settlement being fair. The various
losses of competence which the proposals entail also make them unfair to the people of
Wales who chose that their Assembly should have all of the powers it now enjoys.

Thomas Glyn Watkin
2 November 2015
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